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IN THE

UNITED STATES

QRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

DANA W. BROWN, as assignee of,

and as party substituted for The
M<inh(ittav Assurance (Jarnpany.Ltd.,

at al.

,

Appellant,
vs.

THE MERCHANTS MARINE AS-
SURANCE COMPANY, Lte,, et al.

Appellees.

BRIEF OF APPELLANT

STATEMENT OF THE CASE.

This appeal grows out of the distribution of certain

monies recovered from the owners of the Steamship

"Glenogle" as an award upon a division of the damages
resulting from a collision between the Steamship ''Glen-

ogle" and the Steamboat ''City of Kingston" (upon

which all of the parties hereto were insurers), which

collision occurred on the 23d day of April, 1899. The
United States District Court, for the District of Wash-



ington, awarded to the Puget Sound and Alaska Steam-

ship Company, the libellant in said cause, $59,015, together

with interest and one-half the taxable costs.

Said cause up to this time had been prosecuted in the

interest of, and upon the responsibility of, and at the

expense of the assignors of the appellant herein, who were

valued policy underwriters upon the hull of tlie "King-
ston." On the 29th day of October, 1903, the District

Court caused to be entered a decree (Pages 31, 32, 33 and

34 of the Apostles on Appeal), distributing said funds as

to the payment of certain costs and expenses, and provid-

ing that the sum of $47,426.97 should remain in the reg-

istry of the court for distribution among the valued policy

underwriters and the St. Paul Fire and Marine Insurance

Company, undewriter upon open policy; subject to the

rights of the English Underwriters upon open policies,

(the character of which is the subject matter of this ap-

l>eal and will be hereafter discussed), to intervene therein

for the distribution of such funds to them if they could

show any equitable interest therein.

On the day of February, 1904, the District Court

made an order (Pages 47 and 48 of the Apostles on Ap-

peal), distributing all but $4132.92 of said funds to the

assignors of the api>ellant herein.

On the 29tli day of December, 1903, said open policy

underwriters, being the appellees herein, intervened in

said cause for the first time, and asked that they be allowed

to share in the distribution of the funds in question. After

various proceedings had in said cause the District Court

by a decree (Pages 57 and 58 of the Apostles on Appeal)

awarded to said intervenors the sum of $4132.92, being

all of the funds in the registry of the court, growing out

of the award aforesaid, and upon account of the policies

issued by said intervenors, the api^ellees herein. It ap-

peared from the record and it is a fact that the assignors

of the appellant herein had not been paid from said award
the amount theretofore paid by them upon their valued



policies to the Puget Sound and Alaska Steamship Com-
pany, the assured and owner of the Steamboat "City of

Kingston." It further appeared that the total amount
of said award to the appellees, to-wit, the sum of $4132.92,

was much less than the deficiency remaining due to the

said assignors of the appellant after deducting the total

amount allowed them from the amount which they paid

upon their policies. The rights of the valued policy under-

writers were assigned to the appellant, who thereupon

instituted this appeal. All of the policies in issue are in-

cluded in the record. The evidence taken subsequent to

the appeal establishes the assignment of the rights of the

valued policy underwriters to the apjoellant.

ASSIGNMENT OF ERROR.

The appellant assigns as error:

1. That the award of $4132.92 to The Merchants'

Marine Insurance Company, Limited, F. W. Martin, M.

Buller, R. Williamson, W. Milburn, A. E. Burr, E. H.

Banks, C. V. E. Laurie, A. Bilbrough, W. H. Anderson,

Cecil E. Laurie and A. W. Bilbrough, was contrary to

law and to the evidence in this cause.

2. That the proper award of said sum of $4132.92

in this cause depended upon the particular facts of this

case, and that the facts do not warrant the making of

any award in favor of the said The Merchants' Marine

Insurance Company, Limited, F. W. Martin, M. Buller,



R. Williamson, W. Milburn, A. E. Burr, E. H. Banks, C.

V. E. Laurie, A. Bilbrough, W. H. Anderson, Cecil E.

Laurie and A. W. Bilbrough, but tliat said award should

have been made in favor of the iutervenors for whom the

appellant herein has been substituted as a party.

3. That the District Court erred in entering a decree

in favor of said The Merchants' Marine Insurance Com-
pany, Limited, to F. W. Martin, M. Buller, K. William-

son," W. Milburn, A. E. Burr, E. H. Banks, C. V. E.

Laurie, A. Bilbrough, W- H. Anderson, Cecil E. Laurie

and A. W. Bilbrough, for sum of $4132.97.

4. That the District Court erred in not directing a

decree to be entered in favor of the intervenors repre-

sented by the said Dana W. Brown, for the said sum of

$4132.9L

AEGUMENT.

The issue in this case, while comparatively simple in

statement, has not been presented in direct form for the

decision of the courts so far as counsel for the appellant

are aware, and, so far as the record shows, was not pre-

sented to the District Court at all.

At the time of the collision in question the ''City of

Kingston" was insured in the sum of $75,000 by the ap-

pellant's asisgnors, in policies placing the value of the

"City of Kingston" at $75,000, which, as between the

parties to said insurance, established her value at that

sum. Subsequent to the collision said insurers paid the

full amount of said policies and thereupon became entitled

to be subrosraterl un to the full sum of said $75,000 to all



monies awarded to the Steamboat "City of Kingston" or

lier owners.

The Liverpool Steamship Co. v. Phoenix Ins. Co.,

129 U. S. 397, 32 L. Ed. 788.

Previous to the collision in question the appellees

herein had issued to the owners of the "City of King-

ston" certain policies termed "Total Loss Policies"

which were "policy proof of interest" policies, and, fur-

ther, which showed upon their face that they were "dis-

bursement" policies.

The sum and nature of these iDolicies are too well

known to require any extended statement. They are

"wager" jDolicies pure and simple, both in their character

as policies, proof of interest, and in their indefinite char-

acter as applied upon disbursement, and have so been

1 ecognized universally.

Intenrafiojwl Xar. Co. v. Atlantic Mid. Ins. Co.,

100 Fed. 304.

Tlie valued policy underwriters in issuing their poli-

cies upon the '

' City of Kingston '

' to the extent of $75,000,

upon her agreed value of $75,000, entered into an agree-

ment with her owners which carried to the underwriters

in case of loss, and upon pa^TQent by them, an absolute

right to subrogation to the full extent of said $75,000 as

to any rights inuring to the benefit of the owners.

\Vlien the owners entered into this agreement they

then and there parted with the power to dispose of their

interests up to that sum of money.

And when appellant's assignors paid the policies in

question they became actually and absolutely the owners

of the claim of the Puget Sound and Alaska Steamship

Company against the Steamship "Glenogle" to the ex-

tent of $75,000. The owner had no right, indeed, no

power, to transfer any part of that interest to any other



person or persons whomsoever, and the subsequent pay-

ment by the appellees of their wager policies could not

entitle them by operation of law to any rights in the sum
in question which the Puget Sound and Alaska Steamship

Company could not voluntarily transfer. What the as-

sured cannot do for itself the law cannot do for it.

As was said in the case of the International Naviga-

tion Company v. Atlantic Mutual Insurance Company,
100 Fed., at 307

:

"Disbursement policies are often issued where the

hull is fully covered by other policies; they are against

total loss only, and are deemed a different interest from

a policy on hull, and in case of total loss have no benefit

of salvage, such as other policies have. . . .

"I am of opinion that the disbursement policies do

not come within the clause of the Atlantic Mutual Insur-

ance Company's policy above quoted, and were not de-

signed or understood by either party to do so. The whole

clause as well as the special condition upon the premises

aforesaid, should be construed with reference to the well

known practice of insuring against a total loss only a

variety of different interests under the name of ' disburse-

ments '—an interest so different as to have no share in

salvage or total construed loss. . . . The description

of the subject, namely, 'Disbursements,' it cannot be

doubted, was deliberately chosen to signify a wholly dif-

ferent risk from that upon hull machinery and equip-

ment, and quoted to distinguish the two as wholly differ-

ent classes of insurance. . . ."

The learned Judge goes on to further distinguish the

nature and character of such policies and points the same

out so clearly that hardly a doubt could remain with ref-

erence thereto.

There is no doubt that the appellees were convinced

of the correctness of this view from the fact that they took



no part in the original proceedings lurtliered by ai)pel-

lant's assignors, that they did not contribute to the costs

or risks of the suit, and in fact did not appear therein

until after the District Court had awarded the damages

against the "Glenogle" and had provided for the whole of

the costs and expenses thereof.

It is therefore submitted that this cause should be

reversed and that the lower court should be directed to

enter a decree awarding to the appellant the sum of

$4132.92, together with interest upon the said sum and

the costs incurred by appellant herein.

Respectfully submitted,

IRA BRONSON and D. B. TREFETHEN,
Proctors for Ai)pellant.




